SCHEDULE A - PART ONE
Premises
That part of the Vendor’s property situated at ADDRESS specifically developed and utilised as a Bella Vista Motel.
TERM

34 Years and 364 Days
Commencement Date

      



2005
FINAL EXPIRY DATE


      



2040
ANNUAL RENT
(Subject to Review)


$XXXXXXXX Plus GST

MONTHLY PAYMENTS 

OF RENT


$XXXXXXXX Plus GST

RENT PAYMENT DATES
The first day of each month during the continuance of this Sub-Lease, first payment due       
2005
REVIEW DATES
2 Yearly with the first review on       2007.

PROPORTION OF OUTGOINGS
(Clause 3.1)

100%

DEFAULT INTEREST RATE
The rate of interest per cent per annum equal to the WestpacTrust Bank indicator lending rate at the date of default plus a margin of 4%

BUSINESS USE
Motel and Travellers accommodation (together with the managers accommodation ancillary to such use)

IMPROVEMENTS RENT

PERCENTAGE (Clause 23)
12%

INSURANCE
Full replacement and reinstatement

SCHEDULE A - PART TWO

OUTGOINGS

(Clause 3)

1.
Rates or levies payable to any local or territorial authority.

2.
Charges for water gas electricity telephones and other utilities or services.

3.
Rubbish collection charges.

4.
New Zealand Fire Service charges and the maintenance charges in respect of all fire detection and fire fighting equipment.

5.
Insurance premiums and related valuation fees.

6.
Service contract charges for air conditioning, lifts and other building services.

7.
Cleaning maintenance and repair charges including charges for repainting, decorative repairs and the maintenance and repair of building services to the extent that such charges do not comprise part of the cost of a service maintenance contract, but excluding charges for structural repairs to the building (minor repairs to the roof of the building shall not be a structural repair).

8.
The provisioning of toilets and other shared facilities.

9.
The cost of ground maintenance i.e. lawns, gardens and planted areas including plant hire and replacement.

10.
Yard and car parking area maintenance and repair charges but excluding charges for structural repairs to the building.

11. The costs incurred and payable by the Sub-Lessor in supplying to the territorial authority a building warrant of fitness and obtaining reports as required by Section 45 of the Building Act 1991.

12.
Any payments required to be paid by the Sub-Lessee pursuant to the Rules set out in Schedule A Part Five.

SCHEDULE A - PART THREE

SUB-LESSEES PAYMENTS

1.
Rent

1.1
The Sub-Lessee shall pay the annual rent by equal monthly payments in advance (or as varied pursuant to any rent review) on the rent payment dates.  The first monthly payment (together with rent calculated on a daily basis for any period from the commencement date of the term to the first rent payment date) shall be payable on the first rent payment date.  All rent shall be paid without any deductions by direct payment to the Sub-Lessor or as the Sub-Lessor may direct.

2.
Rent Review

2.1
The annual rent shall be reviewed by the Sub-Lessor as follows:-

(a)
The Sub-Lessor shall commence a review not earlier than three (3) months prior to a review date or at any time up to the next following review date giving written notice to the Sub-Lessee specifying the annual rent considered by the Sub-Lessor to be the current market rent as at that review date.

(b)
If, by written notice to the Sub-Lessor within twenty-eight (28) days after receipt of the Sub-Lessor’s notice, the Sub-Lessee disputes that the proposed new annual rent is the current market rent then the new rent shall be determined in accordance with clause 2.2 BUT the new rent shall not be less than the annual rent paid during the previous twenty-four (24) month period.

(c) 
If the Sub-Lessee fails to give such notice (time being of the essence) the Sub-Lessee shall be deemed to have accepted the annual rent specified in the Sub-Lessor’s notice.

(d)
The annual rent so determined or accepted shall be the annual rent from the review date or the date of the Sub-Lessor’s notice if such notice is given later than three (3) months after the review date.

(e)
Pending the determination of the new rent, the Sub-Lessee shall pay the rent specified in the Sub-Lessor’s notice provided that the rent is substantiated by a registered valuer’s report.  Upon determination of the new rent an appropriate adjustment shall be made.

(f)
The rent review at the option of either party may be recorded in a Deed, the cost of which and the stamp duty thereon shall be payable by the Sub-Lessee.

2.2
Immediately following receipt by the Sub-Lessor of the Sub-Lessee’s notice the parties shall endeavour to agree the new rent, but if agreement is not reached within fourteen (14) days then the new rent may be determined either:
(a)
By one party giving written notice to the other requiring the new rent to be determined by arbitration, or

(b)
If the parties so agree by registered valuers acting as experts and not as arbitrators as follows:

(i)
Each party shall appoint a valuer and give written notice of the appointment to the other party within fourteen (14) days of the parties agreeing to so determine the new rent.

(ii)
If the party receiving a notice fails to appoint a valuer within the fourteen (14) day period then the valuer appointed by the other party shall determine the new rent and such determination shall be binding on both parties.

(iii)
The valuers appointed before commencing their determination shall appoint an umpire who need not be a registered valuer.

(iv)
The valuers shall determine the current market rent of the premises and if they fail to agree then the rent shall be determined by the umpire.

(v)
Each party shall be given the opportunity to make written or verbal representations to the valuers or the umpire subject to such reasonable time and other limits as the valuers or the umpire may prescribe and they shall have regard to any such representations but not be bound thereby.

When the new rent has been determined the arbitrators or the valuers shall give written notice thereof to the parties.  The notice shall provide as to how the costs of the determination shall be borne and such provision shall be binding on the parties.

2.3
(a)
In assessing the current market rent the valuers or umpire will disregard:

(i)
Any deleterious condition of the premises if such condition results from any breach of any term of this Sub-Lease by the Sub-Lessee; and

(ii)
The value of the Sub-Lessee’s chattels; and

(iii)
any improvements (as defined in clause 22.2) except where the improvements made have a bearing on the current market rent; and

(iv) Any effect on the annual rent of the fact that the Sub-Lessee has been in occupation of the premises; and

(b)
In assessing current market rent the valuers or umpire must have regard to:

(i)
the terms and conditions of the Sub-Lease; and

(ii)
The period of time until the next review date; and

(iii)
The Sub-Lessee’s obligations to pay the operating expenses; and

(iv)
The rental value of comparable premises; and

(v)
Must accept that a motel is the highest and best use for the premises.

(c) 
In assessing the current market rent the valuers or umpire must make no deductions on account of any concession previously granted to the Sub-Lessee or on account of any premium previously paid by the Sub-Lessee and take into account the general condition and quality of the premises and of the building other than any deleterious condition caused by the Sub-Lessee.

(d)
In assessing the current market rent the valuers or their umpire must have regard to the following assumptions:

(i)
The premises are fit for immediate occupation and use and, in case the premises have been destroyed or damaged, they have been fully restored; and

(ii)
The premises are available to let by a willing Sub-Lessor to a Sub-Lessee as a whole without a premium but with vacant possession and subject to the provisions of this Sub-Lease (other than the amount of the annual rent but including the provisions for rent review); and

(e)
In assessing the current market rent the valuers and/or their umpire are deemed to be acting as experts and not as arbitrators.

3.
Outgoings

3.1
The Sub-Lessee shall pay the outgoings in respect of the property which are specified in Part Two of this Schedule.  Where any outgoing is not separately assessed or levied in respect of the premises then the Sub-Lessee shall pay such proportion thereof as is specified in Part One of this Schedule or if no proportion is specified then such fair proportion as shall be agreed or failing agreement determined by arbitration.

3.2
The Sub-Lessor may vary the proportion of any outgoing payable to ensure that the Sub-Lessee pays a fair proportion of the outgoing.

3.3
If any outgoing is rendered necessary by another Sub-Lessee of the property or that Sub-Lessee’s employees, contractors or invitees causing damage to the property or by another Sub-Lessee failing to comply with that Sub-Lessee’s leasing obligations then such outgoings shall not be payable by the Sub-Lessee.

3.4
The outgoings shall be apportioned between the Sub-Lessor and the Sub-Lessee in respect of periods current at the commencement and termination of the term.

3.5
The outgoings shall be payable on demand or if required by the Sub-Lessor by monthly instalments on each rent payment date of such reasonable amount as the Sub-Lessor shall determine calculated on an annual basis.  Where any outgoing has not been taken into account in determining the monthly instalments it shall be payable on demand.

3.6
After the 31st of March in each year of the term or such other date in each year as the Sub-Lessor may specify, and after the end of the term, the Sub-Lessor shall supply to the Sub-Lessee reasonable details of the actual outgoings for the year or period then ended.  Any over payment shall be credited or refunded to the Sub-Lessee and any deficiency shall be payable to the Sub-Lessor on demand.

3.7
The Sub-Lessee’s liability to pay outgoings during the term shall subsist notwithstanding the end or earlier termination of the term.

3.8
Notwithstanding any other provision of this Sub-Lease the Sub-Lessee shall only be liable to pay the outgoings specified in Part Two of this Schedule.

4.
Goods and Services Tax

4.1
The Sub-Lessee shall pay to the Sub-Lessor or as the Sub-Lessor shall direct the Goods and Services Tax payable by the Sub-Lessor in respect of the rental and other payments payable by the Sub-Lessee hereunder.  The tax in respect of the rental shall be payable on each occasion when any rental payment falls due for payment and in respect of any other payment shall be payable upon demand.

4.2
If the Sub-Lessee shall make default in payment of the rental or other moneys payable hereunder and the Sub-Lessor becomes liable to pay additional Goods and Services Tax then the Sub-Lessee shall on demand pay to the Sub-Lessor the additional tax.

5.
Interest on Unpaid Money

5.1
If the Sub-Lessee defaults in payment of the rent or other moneys payable hereunder for fourteen (14) days then the Sub-Lessee shall pay on demand interest at the default interest rate on the moneys unpaid from the due date for payment down to the date of payment.
6.
Costs

6.1
The Tenant shall pay the Landlord’s solicitors reasonable costs of and incidental to the preparation of this lease and any variation or renewal or any Deed recording a rent review, and the Landlord’s legal costs (as between solicitor and client) of and incidental to the enforcement or attempted enforcement of the Landlord’s rights remedies and powers under this lease.

7.
Indemnity

7.1
The Sub-Lessee shall indemnify the Sub-Lessor against all damage or loss resulting from any act or omission on the part of the Sub-Lessee or the Sub-Lessee’s employees contractors or invitees.  The Sub-Lessee shall recompense the Sub-Lessor for all expenses incurred by the Sub-Lessor in making good any damage to the property resulting from any such act or omission.  The Sub-Lessee shall be liable to indemnify only to the extent that the Sub-Lessor is not fully indemnified under any policy of insurance.

SUB-LESSOR’S PAYMENTS

8.
Outgoings

8.1
Subject to the Sub-Lessee’s compliance with the provisions of Clause 3 the Sub-Lessor shall pay all outgoings in respect of the property not payable by the Sub-Lessee direct.  The Sub-Lessor shall be under no obligation to minimise any liability by paying any outgoing or tax prior to receiving payment from the Sub-Lessee.

9.
Insurance

9.1
The Sub-Lessor shall at all times during the term keep and maintain any buildings on the property insured under a policy of the type shown in Part One of this Schedule against loss damage or destruction by fire and such other risks as the Sub-Lessor may reasonably determine and such cover may extend to:-

(a)
a twelve (12) month indemnity in respect of consequential loss of rent,

(b)
loss damage or destruction of windows and other glass and all the Sub-Lessor’s fixtures fittings and chattels, and

(c) 
adequate public risk cover.

MAINTENANCE AND CARE OF PREMISES

10.
Sub-Lessee’s Obligations

10.1
The Sub-Lessee shall (subject to any maintenance covenant by the Sub-Lessor) in a proper and workmanlike manner and to the reasonable requirements of the Sub-Lessor:

(a)
Maintain the premises - Keep and maintain the interior of the premises including the Sub-Lessor’s fixtures and fittings in the same clean order repair and condition as they were in at the commencement of this Sub-Lease and will at the end or earlier determination of the term quietly yield up the same in the like clean order repair and condition.  In each case the Sub-Lessee shall not be liable for fair wear and tear arising from reasonable use or damage by fire earthquake flood storm act of God inevitable accident or any risk against which the Sub-Lessor is insured unless the insurance moneys are rendered irrecoverable in consequence of any act or default of the Sub-Lessee or the Sub-Lessee’s agents employees contractors or invitees.

(b)
Repair minor breakages - Repair all glass breakages and breakage or damage to all doors windows light fittings and power points of the premises and shall keep that portion of the electrical system of the premises from the switchboard to all power outlets in good operating condition.  This provision shall apply notwithstanding any other provision in this Sub-Lease.

(c) 
Decoration - The Sub-Lessee will as and when reasonably necessary at the Sub-Lessee’s cost and in the proper and workmanlike manner paint the whole of the outside (including the roof) of the demised premises now or usually painted and in colours approved by the Sub-Lessor and also WILL paint, stain and/or paper those parts of the interior of the demised premises as are now or usually painted, stained or papered in a proper and workmanlike manner and in colours or with papers approved by the Sub-Lessor.

(d)
Make good defects - Make good any damage to the property caused by improper careless or abnormal use by the Sub-Lessee or those for whom the Sub-Lessee is responsible.

10.2
Where the Sub-Lessee is leasing all of the property the Sub-Lessee shall:
(a)
Maintain yard - Keep and maintain any car parks pavings and other sealed or surfaced areas in good order and repair.

(b)
Care of grounds - Keep any grounds yards and surfaced areas in a tidy condition and maintain any garden or lawn areas in a tidy and cared for condition.

(c) 
Water and drainage - Keep and maintain the storm or waste water drainage system including downpipes and guttering clear and unobstructed.

(d)
Other work - Carry out such works to the property as the Sub-Lessor may require in respect of which outgoings are payable by the Sub-Lessee.

10.3
The Sub-Lessee shall not be liable for the maintenance or repair of any building service the subject of a service maintenance contract but this clause shall not release the Sub-Lessee from any obligation to pay for the cost of any such contract or charges in respect of any such maintenance or repair.

10.4
Where the Sub-Lessee is obligated to make good damage to the property of the Sub-Lessor then the Sub-Lessor shall reimburse the Sub-Lessee for the cost of making good the damage to the extent of any insurance moneys receivable by the Sub-Lessor in respect of such damage.

11.
Toilets

11.1
The toilets sinks and drains shall be used for their designed purposes only and no substance or matter shall be deposited in them which could damage or block them.

12.
Rubbish Removal

12.1
The Sub-Lessee shall regularly cause all rubbish and garbage to be removed from the premises and will keep any rubbish bins or containers in a tidy condition.  The Sub-Lessee will also at the Sub-Lessee’s own expense cause to be removed all trade waste boxes and other goods or rubbish not removable in the ordinary course by the local authority.

13.
Sub-Lessor’s Maintenance

13.1
The Sub-Lessor shall keep in good order and condition the foundations, loadbearing walls, and beams of the premises and shall effect such repairs as the Sub-Lessor is advised are necessary to make the roof watertight:
(a)
This covenant shall not be construed as requiring the Sub-Lessor to carry out any works:
(i)
For repair and maintenance which the Sub-Lessee is responsible to undertake; or

(ii)
As a result of negligence on the part of the Sub-Lessee; or

(iii) Arising out of any alteration or addition to the premises or the installations therein carried out by the Sub-Lessee.



(iv)
For repair and maintenance which is not reasonably necessary for the Sub-Lessee’s use and enjoyment of the premises.

(b)
The Sub-Lessor shall not be liable to the Sub-Lessee for any breach of this covenant or any loss suffered by the Sub-Lessee arising from any want of repair or defect unless the Sub-Lessor fails to carry out such work within a reasonable time after written notice of any want of repairs has been given by the Sub-Lessee to the Sub-Lessor.

13.2
The Sub-Lessor may at the Sub-Lessor’s option keep and maintain service maintenance contracts for any building services unless it is the obligation of the Sub-Lessor to maintain such contracts.
14.
Notification of Defects

14.1
The Sub-Lessee shall give to the Sub-Lessor prompt notice of any accident or defect in the premises of which the Sub-Lessee may be aware and in particular in relation to any pipes or fittings used in connection with the water electrical gas or drainage services.

15.
Sub-Lessor’s Right of Inspection

15.1
The Sub-Lessor and the Sub-Lessor’s employees contractors and invitees may at all reasonable times enter upon the premises to view their condition.  If the Sub-Lessor shall give the Sub-Lessee written notice of any failure on the part of the Sub-Lessee to comply with any of the requirements of Clause 10 the Sub-Lessee shall with all reasonable speed so comply.

16.
Sub-Lessor may Repair

16.1
If default shall be made by the Sub-Lessee in the due and punctual compliance with any repair notice given pursuant to the previous clause or in the event that any repairs for which the Sub-Lessee is responsible require to be undertaken as a matter of urgency then without prejudice to the Sub-Lessor’s other rights and remedies expressed or implied the Sub-Lessor may by the Sub-Lessor’s employees and contractors with all necessary equipment and material at all reasonable times enter upon the premises to execute such works.  Any moneys expended by the Sub-Lessor in executing such works shall be payable by the Sub-Lessee to the Sub-Lessor upon demand together with interest thereon at the default interest rate from the date of expenditure down to the date of payment.

17.
Access for Repairs

17.1
The Sub-Lessee shall permit the Sub-Lessor and the Sub-Lessor’s employees and contractors at all reasonable times to enter the premises to carry out repairs to the premises or adjacent premises and to install inspect repair renew or replace any services where the same are not the responsibility of the Sub-Lessee all such repairs inspections and work to be carried out with the least possible inconvenience to the Sub-Lessee.

USE OF PREMISES

18.
Business Use The Sub-Lessee shall not use or permit the whole or any part of the premises to be used for any use other than the business use.

18.2
(a)
The Rules set forth in Schedule A Part 5 are deemed to form part of this Sub-Lease and the Sub-Lessee covenants to observe and comply with such Rules as added to, varied or amended as herein provided.  The failure by the Sub-Lessee to keep and observe all such Rules as the same may be added to, varied or amended from time to time shall constitute a breach of the terms of this Sub-Lease in the same manner as if the Rules were contained herein as covenants.


(b)
The Sub-Lessor shall have the right at any time and from time to time to delete vary amend or add to the said Rules for the time being deemed to be included in the said Schedule A (such right to be exercised in accordance with the provisions of the said Rules) and a certificate over the signature of the Sub-Lessor (or its authorised agent) listing the Rules for the time being in force at the date thereof or any amendment thereof shall until further notice be conclusive evidence that such Rules or amendment are for the time being in force and made pursuant to the terms hereof.

19.
Neglect of Other Sub-Lessee

19.1
The Sub-Lessor shall not be responsible to the Sub-Lessee for any act of default or neglect of any other Sub-Lessee of the property.

20.
Signage

20.1
Signage shall be secured in a substantial and proper manner so as not to cause any damage to the building or any person and the Sub-Lessee shall at the end or sooner determination of the term remove the signage and make good any damage occasioned thereby.

21.
Additions and Alterations

21.1
The Sub-Lessee shall neither make nor allow to be made any alterations or additions to any part of the premises without first producing to the Sub-Lessor on every occasion plans and specifications and obtaining the written consent of the Sub-Lessor (not to be unreasonably or arbitrarily withheld) for that purpose.  If the Sub-Lessor shall authorise any alterations or additions the Sub-Lessee will at the Sub-Lessee’s own expense if required by the Sub-Lessor at the end of the term reinstate the premises.  The Sub-Lessee will promptly discharge and procure the withdrawal of any liens or charges of which notice may be given to the Sub-Lessee or the Sub-Lessor in respect of any work carried out by the Sub-Lessee.

21.2
The Sub-Lessee when undertaking any “building work” to the premises (as that term is defined in the Building Act 1991), shall comply with all statutory requirements including the obtaining of building consents and code compliance certificates pursuant to that Act.

22.
Compliance with Statutes and Regulations

22.1
The Sub-Lessee shall comply with the provisions of all statutes, ordinances, regulations and by-laws relating to the use of the premises by the Sub-Lessee or other occupant and will also comply with the provisions of all licences, requisitions and notices issued by any competent authority in respect of the premises or their use by the Sub-Lessee or other occupant PROVIDED THAT:
(a)
The Sub-Lessee shall not be required to make any structural repairs or alterations other than those required by reason of the particular nature of the business carried on by the Sub-Lessee or other occupant of the premises of the number or sex of persons employed on the premises.

(b)
The Sub-Lessee shall not be liable to discharge the Sub-Lessor’s obligations as owner under the Building Act 1991 unless any particular obligation is the responsibility of the Sub-Lessee as an occupier of the premises.

22.2
If the Sub-Lessor is obliged by any such legislation or requirement to expend monies on any improvement, addition or alteration to the premises then the Sub-Lessor shall be entitled to charge in addition to the rent an annual sum equal to the improvements rent percentage of the amount so expended by the Sub-Lessor and the monthly payments of rent shall increase accordingly from the first day of the month in which such improvements, addition or alteration is completed.  If the Sub-Lessor would be obliged to expend an unreasonable amount then the Sub-Lessor may determine this Sub-Lease and any dispute as to whether or not the amount is unreasonable shall be determined by arbitration.

23.
No Noxious Use
23.1
The Sub-Lessee shall not:
(a)
bring upon or store within the premises nor allow to be brought upon or stored within the premises any machinery goods or things of an offensive noxious illegal or dangerous nature, or of such weight size or shape as is likely to cause damage to the building or any surfaced area; or

(b) use the premises or allow them to be used for an noisome noxious illegal or offensive trade or business; or

(c) allow any act or thing to be done which may be or grow to be a nuisance disturbance or annoyance to the Sub-Lessor other Sub-Lessees of the property or any other person and generally the Sub-Lessee shall conduct the Sub-Lessee’s business upon the premises in a clean quiet and orderly manner free from damage nuisance disturbance or annoyance to any such persons but the carrying on by the Sub-Lessee in a reasonable manner of the business use or any use to which the Sub-Lessor has consented shall be deemed not to be a breach of this clause.
24.
Sub-Lessee not to Void Insurances
24.1.
The Sub-Lessee shall not carry on or allow upon the premises any trade or occupation or allow to be done any act or thing which:
(a)
shall make void or voidable any policy of insurance on the property; or

(b) may render any increased or extra premium payable for any policy of insurance except where in circumstances in which any increased premium is payable the Sub-Lessee shall have first obtained the consent of the insurer of the premises and the Sub-Lessor and made payment to the insurer of the amount of any such increased or extra premium as may be payable but the carrying on by the Sub-Lessee in a reasonable manner of the business use (or of any use to which the Sub-Lessor has consented) shall be deemed not to be a breach of this clause.

24.2
In any case where in breach of this clause the Sub-Lessee has rendered any insurance less effective or void and the Sub-Lessor has suffered loss or damage thereby the Sub-Lessee shall forthwith compensate the Sub-Lessor in full for such loss or damage.

DAMAGE TO OR DESTRUCTION OF PREMISES
25.
Total Destruction
25.1
If the premises or any portion of the building of which the premises may form part shall be destroyed or so damaged the Sub-Lessor shall with all reasonable speed expend all the insurance moneys received by the Sub-Lessor in respect of such damage towards repairing such damage or reinstating the premises and/or the building but the Sub-Lessor shall not be liable to expend any sum of money greater than the amount of the insurance money received.

25.2
Any repair or reinstatement may be carried out by the Sub-Lessor using such materials and form of construction and according to such plan as the Sub-Lessor thinks fit and shall be sufficient so long as it is reasonably adequate for the Sub-Lessee’s occupation and use of the premises.

25.3
Until the completion of the repairs or reinstatement a fair proportion of the rent and outgoings shall cease to be payable according to the nature and extent of the damage.

25.4
If any necessary permit or consent shall not be obtainable or the insurance moneys received by the Sub-Lessor shall be inadequate for the repair or reinstatement then the term shall at once terminate but without prejudice to the rights of either party against the other.

26.
Partial Destruction
26.1
If the premises or any portion of the building of which the premises may form part shall be damaged but not so as to render the premises unleasable and:
(a)
the Sub-Lessors policy or policies of insurance shall not have been invalidated or payment of the policy moneys refused in consequence of some act or default of the Sub-Lessee; and

(b)
all the necessary permits and consents shall be obtainable;

then the Sub-Lessor shall with all reasonable speed expend all the insurance moneys received by the Sub-Lessor in respect of such damage towards repairing such damage or reinstating the premises and/or the building but the Sub-Lessor shall not be liable to expend any sum of money greater than the amount of the insurance money received.

26.2
Any repair or reinstatement may be carried out by the Sub-Lessor using such materials and form of construction and according to such plan as the Sub-Lessor thinks fit and shall be sufficient so long as it is reasonably adequate for the Sub-Lessee’s occupation and use of the premises.

26.3
Until the completion of the repairs or reinstatement a fair proportion of the rent and outgoings shall cease to be payable according to the nature and extent of the damage.

26.4
If any necessary permit or consent shall not be obtainable or the insurance moneys received by the Sub-Lessor shall be inadequate for the repair or reinstatement then the term shall at once terminate but without prejudice to the rights of either party against the other.

DEFAULT
27.
Distress
27.1
The Sub-Lessor may distrain for rent or other moneys payable under this Sub-Lease remaining unpaid fourteen (14) days after due date.

28.
Re-Entry

28.1
The Sub-Lessor may re-enter the premises at the time or at any time thereafter:
(a)
if the rent shall be in arrears fourteen (14) days after any of the rent payment dates;

(b) in case of breach, by the Sub-Lessee of any covenant or agreement on the Sub-Lessee’s part herein expressed or implied;

(c) if the Sub-Lessee shall make or enter into or endeavour to make or enter into any composition assignment or other arrangement with or for the benefit of the Sub-Lessee’s creditors;

(d) in the event of the insolvency bankruptcy or liquidation of the Sub-Lessee;

(e) if the Sub-Lessee shall suffer distress or execution to issue against the Sub-Lessee’s property goods or effects under any judgment against the Sub-Lessee in any Court for a sum in excess of five thousand dollars ($5,000.00) and the term shall terminate on such re-entry but without prejudice to the rights of either party against the other.

29.
Loss on Re-Entry
29.1
Upon re-entry the Sub-Lessor may remove from the premises any chattels in the apparent possession of the Sub-Lessee and place them outside the premises and the Sub-Lessor shall not be answerable for any loss resulting from the exercise of the power of re-entry.

30.
Essentiality of Payments
30.1
Failure to pay rent or other moneys payable hereunder on the due date shall be a breach going to the essence of the Sub-Lessee’s obligations under the Sub-Lease.  The Sub-Lessee shall compensate the Sub-Lessor and the Sub-Lessor shall be entitled to recover damages from the Sub-Lessee for such breach.  Such entitlement shall subsist notwithstanding any determination of the Sub-Lease and shall be in addition to any other right or remedy which the Sub-Lessor may have.

30.2
The acceptance by the Sub-Lessor of arrears of rent or other moneys shall not constitute a waiver of the essentially of the Sub-Lessee’s continuing obligation to pay rent and other moneys.

31.
Repudiation
31.1
The Sub-Lessee shall compensate the Sub-Lessor and the Sub-Lessor shall be entitled to recover damages for any loss or damage suffered by reason of any acts or omissions of the Sub-Lessee constituting a repudiation of the Sub-Lease or the Sub-Lessee’s obligations under the Sub-Lease.  Such entitlement shall subsist notwithstanding any determination of the Sub-Lease and shall be in addition to any other right or remedy which the Sub-Lessor may have.

REMOVAL OF SUB-LESSEE’S FIXTURES
32.
The Sub-Lessee not being in breach may at any time before and will if required by the Sub-Lessor at the end or earlier termination of the term remove all the Sub-Lessee’s fixtures and fittings and make good at the Sub-Lessee’s own expense all resulting damage and if not removed within seven (7) days of the Sub-Lessor’s request ownership of the Sub-Lessee’s fixtures and fittings passes to the Sub-Lessor.

QUIET ENJOYMENT
33.
The Sub-Lessee paying the rent and performing and observing all the covenants and agreements herein expressed and implied shall quietly hold and enjoy the premises throughout the term without any interruption by the Sub-Lessor or any person claiming under the Sub-Lessor.

ASSIGNMENT OR SUBLETTING
34.
The Sub-Lessee shall not further assign sublet or otherwise part with the possession of the premises or any part thereof without first obtaining the written consent of the Sub-Lessor which the Sub-Lessor shall give if the following conditions are fulfilled:
(a)
the Sub-Lessee proves to the satisfaction of the Sub-Lessor that the proposed assignee or further Sub-Lessee is (or in the case of a company the shareholders of the proposed assignee or Sub-Lessee are) respectable responsible and has the financial resources to meet the Sub-Lessee’s commitments under this Sub-Lease.

(b) all rent and other moneys payable have been paid and there is not any subsisting breach of any of the Sub-Lessee’s covenants.

(c) in the case of an assignment a Deed of Covenant in customary form approved or prepared by the Sub-Lessor is duly executed and delivered to the Sub-Lessor.

(d) in the case of an assignment to a company (other than a listed public company) a Deed of Guarantee in customary form approved or prepared by the Sub-Lessor is duly executed by the principal shareholders of that company and (of required by the Sub-Lessor) by the Directors and delivered to the Sub-Lessor.

34.1
Where the Sub-Lessor consents to a further subletting the consent shall extend only to the further subletting and notwithstanding anything contained or implied in the Sub-Lease the consent shall not permit any Sub-Lessee to deal with the Sub-Lease in any way in which the Sub-Lessee is restrained from dealing without consent.

34.2
Any assignment or subletting of the type or in the manner referred to in Section 109(2) of the Property Law Act 1952 shall be a breach of the provisions of this Sub-Lease.

34.3
Where any Sub-Lessee is an unlisted company then any change in the legal or beneficial ownership of any of its shares or issue of new capital whereby in either case there is a change in the effective management or control of the company is deemed to be an assignment of this Sub-Lease.

34.4
Notwithstanding and without prejudice to the obligations of the Sub-Lessee otherwise contained herein, the Sub-Lessee shall be released from liability for obligations arising under this Sub-Lease on the later of the following events:

(a)
a date two (2) years from the transfer or assignment of this Sub-Lease; or

(b)
on the event of the second transfer or assignment of this Sub-Lease

PROVIDED HOWEVER that this limitation shall only come into effect if either transfer referred to above shall have occurred in compliance with the other provisions of this Sub-Lease.

GENERAL
35.
Holding Over
35.1
If the Sub-Lessor permits the Sub-Lessee to remain in occupation of the premises after the expiration or sooner determination of the term such occupation shall be a monthly tenancy only terminable by one month’s written notice at the rent then payable and otherwise on the same covenants and agreements (so far as applicable to a monthly tenancy) as herein expressed or implied.

36.0
Access for Re-Letting
36.1
The Sub-Lessee will at all reasonable times during the period of three months immediately preceding expiration of the term permit intending Sub-Lessees and others with written authority from the Sub-Lessor or the Sub-Lessor’s agents at all reasonable times to view the premises.

37.
Suitability

37.1
No warranty or representation expressed or implied has been or is made by the Sub-Lessor that the premises will remain suitable or adequate for use by the Sub-Lessee or that any use of the premises by the Sub-Lessee will comply with the by-laws or ordinances or other requirements of any authority having jurisdiction.  

38.
Chattels in Motel not to be Mortgaged, Assigned etc
38.1
The Sub-Lessee shall not without the prior consent in writing of the Sub-Lessor as provided in Clause 38.2 give or agree to give over all or any of the Sub-Lessee’s stock in trade, furniture, or other chattels (“the Sub-Lessee’s chattels”) in or upon the premises any bill of sale, mortgage, lien, declaration of trust or any other document whatsoever that transfers or purports to transfer the ownership or right to the possession of all or any of the Sub-Lessee’s chattels or that confers or purports to confer any right in equity to all or any Sub-Lessee’s chattels.

38.2 Where the Sub-Lessee has procured a lender to enter into a Deed of Covenant with the Sub-Lessor whereby the lender undertakes to give the Sub-Lessor prior written notice of any intention to seize and take possession of the Sub-Lessee’s chattels (at least fourteen (14) days prior to seizure) and to consult with the Sub-Lessor as to how the Sub-Lessee’s chattels are to be disposed of and in such deed of covenant the Sub-Lessor acknowledges, undertakes and covenants in favour of the lender that the Sub-Lessor will not, while the security is in existence exercise the Sub-Lessor’s rights of forfeiture and re-entry or distraint without first giving written notice to the lender specifying the default of the Sub-Lessee complained of and giving the lender fourteen (14) days to remedy such default, the Sub-Lessor shall give its consent in writing pursuant to Clause 38.1.

39.
Waiver
39.1
No waiver or failure to act by the Sub-Lessor in respect of any breach by the Sub-Lessee shall operate as a waiver of another breach.

40.
Notice
40.1
Subject to the provisions of the Property Law Act 1952 any notice to be given to the Sub-Lessor or the Sub-Lessee hereunder shall be deemed sufficiently served if:
(a)
sent by registered post to the addressee’s last known address in New Zealand; or

(b)
in the case of a body corporate sent to its registered office; or

(c)
if there is no last known address or registered office, placed conspicuously on any part of the premises.

Any notice so posted or placed shall be deemed to have been served on the day following the posting or placing thereof.  Anything served or given by the Sub-Lessor shall be valid if served or given under the hand of the Managing Director, General Manager, Secretary or a director or other authorised representative of the Sub-Lessor.

41.
Arbitration
41.1
All disputes and differences between the parties shall be submitted to the arbitration of a single arbitrator if one can be agreed upon or two arbitrators (one to be appointed by each party) and their umpire (appointed by them prior to their arbitration) such arbitration to be carried out in accordance with the provisions of the Arbitration Act 1996 or any then statutory provisions relating to arbitration.  This clause shall not prevent the Sub-Lessor suing the Sub-Lessee for arrears of rent or other moneys payable by the Sub-Lessee.

42.
Interpretation
42.1
In this Sub-Lease:
(a)
“the Sub-Lessor” and “the Sub-Lessee” means where appropriate the executors, administrators, successors and permitted assigns of the Sub-Lessor and the Sub-Lessee.

(b) “the property” and “the building” means the land and building(s) of the Sub-Lessor which comprise or contain the premises.  Where the premises are part of a unit title development the words “the property”  mean the land the building(s) comprised in the development.

(c) “the common areas” means those parts of the property the use of which is necessary for the enjoyment of the premises and which is shared with other Sub-Lessees and occupiers.

(d) whenever words appear in this Sub-Lease that also appear in part one of this Schedule then those words shall mean and include the details supplied after them in part one of this Schedule.

(e) where the context requires or admits, words importing the singular shall import the plural and vice versa.

43.
Sub-Lessor to Purchase Chattels
43.1
The Sub-Lessor will purchase from the Sub-Lessee the chattels used in connection with the business conducted in the premises at the termination of the Sub-Lease for whatever cause and the purchase price thereof shall be that price agreed upon between the parties or if they are unable to agree at that price fixed by two valuers (and in the case of the disagreement by their umpire) one valuer to be appointed by the Sub-Lessor and the other by the Sub-Lessee and such price shall be the value of the chattels on site and in use on the demised premises based as a going concern and the purchase price shall be paid to the Sub-Lessee by the Sub-Lessor immediately the purchase price is determined as aforesaid.

44.
Head Lease

44.1 The Sub Lessor shall duly and punctually pay the rental and all other amounts payable by the Sub Lessor pursuant to the Head Lease and will not do or suffer any act or omission whereby the Head Lessor’s powers of re-entry or forfeiture shall be exercised.

44.2 Subject to the obligations of the Sub Lessor under Clause 44.1 the Sub Lessee shall:

(a) duly and punctually observe the terms of the Head Lease provided that such obligation shall be limited to simply ensuring that the Sub Lessee does not breach any of the terms of the Head Lease; and

(b) indemnify and keep indemnified the Sub Lessor against all costs, claims, damages, expenses, actions and proceedings for or on account of breach of covenant or otherwise under the Head Lease as shall be occasioned by breach by the Sub Lessee or any of the covenants in this Sub Lease to be observed and performed by the Sub Lessee.

44.3 The Sub Lessee acknowledges that a consent sought of or action required by the Sub Lessor, which consent or action requires the consent of the Head Lessor under the Head Lease, shall be subject to such Head Lessor’s consent being obtained.  The Sub Lessor shall only be obliged to either consider whether to give such consent or to take such action when and if the Head Lessor’s consent is obtained.

44.4 If there is a conflict between the provisions of the Head Lease and this Sub Lease then the provisions of the Head Lease shall prevail.

44.5 The Sub Lessee acknowledges the rights which the Sub Lessor has under this Sub Lease may be exercised by the Head Lessor as well as the Sub Lessor.

44.6 Any action lawfully and properly taken by the Head Lessor under the Head Lease in relation to the premises shall be deemed to have been lawfully and properly taken under this Sub Lease.

44.7 For the purposes of this Clause 44:


“Head Lessor: means XXXXXXXX LIMITED and includes its successors and permitted assigns.


“Head Lease” means a Memorandum of Lease dated             2005 made between XXXXXXXXX LIMITED and BELLA VISTA MANAGEMENT LIMITED.

SCHEDULE A - PART FOUR

GUARANTEE
IN CONSIDERATION of the Sub-Lessor entering into the Sub-Lease at the Guarantor’s request the Guarantor:

(a)
guarantees payment of the rent and the performance by the Sub-Lessee of the covenants in the Sub-Lease; and

(b)
indemnifies the Sub-Lessor against any loss the Sub-Lessor might suffer should the Sub-Lease be lawfully disclaimed or abandoned by any liquidator, receiver or other person.
THE GUARANTOR covenants with the Sub-Lessor that:
1.
No release delay or other indulgence given by the Sub-Lessor to the Sub-Lessee or to the Sub-Lessee’s successors or assigns or any other thing whereby the Guarantor would have been released had the Guarantor been merely a surety shall release prejudice or affect the liability of the Guarantor as a guarantor or as indemnifier.

2.
As between the Guarantor and the Sub-Lessor the Guarantor may for all purposes be treated as the Sub-Lessee and the Sub-Lessor shall be under no obligation to take proceedings against the Sub-Lessee before taking proceedings against the Guarantor.

3.
The guarantee is for the benefit of and may be enforced by any person entitled for the time being to receive the rent.

4. An assignment of the Sub-Lease and any rent review in accordance with the Sub-Lease shall not release the Guarantor from liability.  Notwithstanding and without prejudice to the obligations of the Guarantor the Guarantor shall be released from liability for obligations arising under this guarantee on the latter of the following events:


(a)
A date two (2) years from the transfer or assignment of the Sub-Lease; or

(b)
On the event of the second transfer or assignment of the Sub-Lease.

PROVIDED HOWEVER that this limitation shall only come into effect if either transfer referred to above shall have occurred in compliance with the other provisions of this Sub-Lease.

5.
Should there be more than one Guarantor their liability under this guarantee shall be joint and several.

SCHEDULE A - PART FIVE

RULES

1.
Interpretation

1.1 In these Rules 

“Act” means the Companies Act 1993

“Business” means the operation of a Bella Vista Motel to be conducted by the Sub-Lessee from the premises defined in Schedule A Part One

“Default Rate” means the rate of interest percent per annum equal to the Westpac Trust bank indicator lending rate at the date of default plus a margin of 4%.

“Gross Sales” means the gross income verified by the Sub-Lessee’s accountant and derived from accommodation and other income generating services and supplies offered to guests by the Sub-Lessee 

“Motelier’s Council” means the Council established pursuant to paragraph 20 of these Rules

“Sub-Lease” means the Sub-Lease to which these Rules are attached.

“Sub-Lessee’s Territory” means the exclusive area agreed between the Sub-Lessor and Sub-Lessee at the commencement date or as varied by agreement thereafter

“Sub-Lessor” means BELLA VISTA MANAGEMENT LIMITED

1.2
Whenever words appear in these Rules that also appear in Part One of this Schedule A then those words shall mean and include the details supplied after them, in Part One of this Schedule A.

2.
Objectives

2.1
The Sub-Lessor and Sub-Lessee each acknowledge and agree in respect of the operation of the Business to be conducted from the premises it is in their mutual interests to:

(a) Ensure the Business is promoted and conducted at a high standard;

(b) Promote and maintain the revenue earning potential and commercial success of the Business

(c) Promote and maintain the appeal of the motel and the Business to advertisers, any motel association or trading group to which the Sub-Lessee may belong and the general public

(d) Promote the Business as part of the chain of Bella Vista Motels and do all things reasonably necessary to refer guests to other Bella Vista Motels throughout New Zealand including where appropriate, making booking arrangements.

2.2 The Sub-Lessor and Sub-Lessee further acknowledge the success of the business depends primarily upon the ability of the Sub-Lessee as an independent business entity.  The Sub-Lessee acknowledges that neither the Sub-Lessor or any other person has guaranteed or warranted that the Sub-Lessee will succeed in the operation of the business and further no representations promises guarantees or warranties or any kind have been made by the Sub-Lessor to induce the Sub-Lessee to execute the Sub-Lease or to acquire the Business.

3.
Bella Vista Management Limited
3.1
The Sub-Lessee acknowledges and agrees:
(a)
Bella Vista Management Limited is the Sub-Lessor of the property as if it were the registered owner of the same

(b)
To abide by the terms of the Sub-Lease including these Rules together with any additions, variations or amendments made from time to time 

(c)
To comply with these Rules and not to do any act or thing which would, or would be likely to, cause any breach of these Rules

4.
Relationship with Bella Vista Management Limited

4.1
These Rules do not constitute and shall not be construed as constituting a partnership or joint venture between the Sub-Lessee and the Sub-Lessor.  Neither party shall have by virtue of these Rules the authority to oblige or bind the other party in any manner whatsoever.
5.
Intellectual Property Rights

5.1 The Sub-Lessor warrants and the Sub-Lessee acknowledges and agrees that the Sub-Lessor is the legal and beneficial owner of the Bella Vista brands including the rights to use the name BELLA VISTA in relation to motels.

5.2 In consideration of the payment by the Sub-Lessee of the Operation Fee, the Sub-Lessor hereby approves and consents to the Sub-Lessee operating the business using the name BELLA VISTA.
5.3 The Sub-Lessee shall not:

(a) Use or apply the Bella Vista intellectual property except as expressly permitted in the Sub-Lease or in all other cases in writing by the Sub-Lessor

(b) Apply for registration as proprietor of any of the Bella Vista intellectual property

(c) Register any limited liability company, incorporated society or other such entity using the name Bella Vista

(d) At any time do or suffer to be done any act or omission which may in any way impair the rights of the Sub-Lessor in the patents, copyrights, trademarks, trade secrets, technical know how or other proprietary rights.
5.4
Where the Sub-Lessee is permitted to use any logos or trademarks which are part of the Bella Vista intellectual property (whether pursuant to the Sub-Lease or otherwise) the logos and trademarks shall be used in their exact form and style without additions or other alterations and otherwise in accordance with any other instructions issued or agreements executed by the Sub-Lessor from time to time

5.5 Where the Sub-Lessee believes the operator of any other Bella Vista Motel or any third party is improperly using the Bella Vista intellectual property (or any trademarks or logo confusingly similar to Bella Vista trademarks or logos) the Sub-Lessee shall:-

(a) Immediately notify the Sub-Lessor of all facts known to it relating to such use whereupon the Sub-Lessor may, at its absolute discretion, conduct its own investigations of such alleged infringing use and shall have the sole right to take such action as it deems necessary to protect the Bella Vista intellectual property.  

(b) To co-operate fully with the Sub-Lessor in connection with the prosecution of any claim against such alleged infringer which may be brought by the Sub-Lessor and the Sub-Lessor agrees to meet the reasonable legal expenses incurred by the Sub-Lessee in doing so.  

5.6
The Sub-Lessee agrees further that it is not entitled to share in any proceeds received by the Sub-Lessor (by way of settlement or otherwise) in connection with any formal or informal action brought by the Sub-Lessor.
5.7
The Sub-Lessee agrees to defend, indemnify and hold harmless the Sub-Lessor, its directors, officers, employees and agents from and against all suits, actions, claims, demands, judgements, damages, direct and consequential losses or other liabilities and all costs and expenses (including without limitation all legal costs) incurred by or awarded against the Sub-Lessor, in connection herewith, arising out of or relating to the inaccuracy of any warranties or representations made by the Sub-Lessee in the Sub-Lease or any breach thereof.
6.
Confidential Information

6.1
The Sub-Lessee shall not during the term of the Sub-Lease or afterwards, use, divulge or communicate to any person any confidential information concerning the practice, dealings, transactions or affairs of the Sub-Lessor which may have been acquired by the Sub-Lessee pursuant to the performance of its responsibilities under these Rules and Regulations.

6.2 
The Sub-Lessee shall use its best endeavours to prevent disclosure of its business details by its agents, contractors or employees.

FEES

7.
Operation Fee

7.1
Solely in consideration for the continued use of the name, marks, advertising and services set forth in these Rules the Sub-Lessee shall pay to the Sub-Lessor the amount of 0.75% of gross sales plus GST per month, payable on the 15th day of the following month as an Operation Fee.

7.2
Where a Motelier’s Council is established the Sub-Lessor shall retain one quarter of the Operation Fee which shall be paid to the credit of the Motelier’s Council as a contribution to its operational costs.

8.
Transfer Fee

8.1
Upon the assignment of the Sub-Lease the Sub-Lessee shall pay to the Sub-Lessor a Transfer Fee as determined by the Sub-Lessor from time to time but not to exceed 2.5% of the then annual rental plus GST to cover the expense of evaluation of the proposed assignee.

9.
Default In Payment

9.1
If the Sub-Lessee defaults in payment of such fees then the Sub-Lessee shall pay on demand interest at the default rate on the moneys unpaid from the due date for payment down to the date of payment.

10.
Training
10.1
The Sub-Lessor will provide or procure a training programme for the Sub-Lessee on the management and operation of the Business.  The Sub-Lessee must attend such training or nominate a suitable employee to attend.  

10.2
The training programme will be held at a convenient time and place as shall be determined by the Sub-Lessor having regard to the benefit of such time and place to the Sub-Lessee.  The Sub-Lessee (or nominated employee) must attend and successfully complete the training programme to the satisfaction of the Sub-Lessor prior to the commencement of the operation of the Business. 

10.3
The Sub-Lessee shall bear the cost of the training programme which shall be as determined by the Moteliers Council from time to time as a reasonable recovery of the expenses of providing the training programme and the Sub-Lessee is responsible for all travel, food, lodgings and other expenses incurred by the Sub-Lessee (or nominated employee) in connection with attendance at the training programme.

10.4
If the Sub-Lessee (or nominated employee) fails to attend or complete the training to the satisfaction of the Sub-Lessor then the Sub-Lessor shall have the right to terminate the Sub-Lease and all rights granted to the Sub-Lessee.

10.5
For the purposes of this Sub-Clause a reference to Sub-Lessee shall be deemed to include “Assignee”.

OPERATION OF BUSINESS

11.
Hours of Operation

11.1 The Sub-Lessee shall:

(a) Diligently pursue the operation of the Business from the commencement date

(b) Operate the Business on a daily basis each and every day of the year.

(c) Be available (or provide sufficient properly trained employees) to operate the business from 7.00am until 10.00pm or outside of these hours if the circumstances so demand

12.
Prices

12.1
The Sub-Lessor will from time to time provide the Sub-Lessee a schedule of suggested prices for motel tariffs and associated services.

12.2 Before proffering such advice set out in paragraph 12.1 the Sub-Lessor shall:

(a) regularly monitor market trends of those involved in the motel industry in the same region as the Sub-Lessee;

(b) consider the seasonal demand for motel accommodation;

(c) have regard to the occupancy rates of all Bella Vista motels during any periods identified by such occupancy rates as “high season”;

(d) any other matters which the Sub-Lessor may reasonably take into account when assessing market prices.

12.3
The Sub-Lessee shall comply with all reasonable and legal directions provided by the Sub-Lessor from time to time with respect to special pricing programmes arranged or conducted by the Sub-Lessor and approved by the Motelier’s Council, and for such purpose shall apply such discounts to the suggested prices for the motel tariffs and associated services as shall be specified by the Sub-Lessor provided that nothing in these Rules or this Sub-Lease shall require the Sub-Lessee to contravene any provision of any statute from time to time in force in New Zealand.

13.
Qualmark Rating

13.1
The Sub-Lessee shall apply forthwith to the Office of Tourism and Sport within the Department of Internal Affairs or the organisation for the time being responsible for the Qualmark quality assessment and arrange for an assessment to be carried out.

13.2
The Sub-Lessee shall upon receipt of the detailed report from Qualmark analysing the quality of the Business forward a copy of such report to the Sub-Lessor.

13.3
The Sub-Lessee shall do all things required (and where necessary carry out all improvements within 30 days of receiving the assessment report and upon completion of such improvements to forthwith arrange for a reassessment to be completed and meet all associated costs) to maintain the quality of the Business at an assessment standard of 4 Star or better.

13.4
If the Sub-Lessee refuses or neglects to make the necessary improvements such action will constitute a breach of the Sub-Lease.

13.5
The Sub-Lessee authorises the governing body of Qualmark to disclose to the Sub-Lessor all details relating to the quality of the Sub-Lessee’s business

13.6
The Sub-Lessee authorises the Sub-Lessor and the Sub-Lessor’s employees, contractors and invitees to at all reasonable times enter upon the premises to assess the quality of the Sub-Lessee’s business.

14.
Minimum Standard Facilities

14.1
The Sub-Lessee shall ensure the following minimum standard facilities are provided and available to each and every guest of the Business:

(a) Telephone

(b) Daily newspaper

(c) AM/FM radio with alarm facility

(d) Sky television

(e) Modem connection

(f) Access to facsimile and e-mail facilities

(g) Access to information on local services including but without limitation, taxis, restaurants, hospitals, banks, airports, public transport and local places of interest

15.
Signage

15.1
The Sub-Lessee shall from the commencement date maintain such signs which are erected at the street frontage or over or near the main entrance to the premises to evidence the name of the Business.

15.2
The Sub-Lessee shall not affix paint or exhibit or permit to be affixed painted or exhibited any other name sign nameplate signboard or advertisement of any description on or to the exterior of the building or the appurtenances thereof without the prior approval in writing of the Sub-Lessor but such approval shall not be unreasonably or arbitrarily withheld in respect of signage describing the Sub-Lessee’s business and recommended by the Motelier’s Council.  If approved the signage shall be secured in a substantial and proper manner so as not to cause any damage to the building or any person and the Sub-Lessee shall at the end or sooner determination of the term remove the signage and make good any damage occasioned thereby.

15.3
If the Sub-Lessee fails to complete such removal and making good, the Sub-Lessor may do so and the Sub-Lessee shall upon demand pay all costs and expenses incurred by the Sub-Lessor in doing so.

16.
Advertising

16.1
The Sub-Lessor shall formulate and devise marketing strategies, advertisements (print, radio and television) and promotions for the business both nationally and regionally and the form, style and nature of the marketing strategies, promotions and advertisements and submit the same to the Motelier’s Council for approval. 

16.2
The Sub-Lessee shall ensure that all marketing strategies, advertisements and promotions:

(a) Conform to the form, style and nature as determined by the Sub-Lessor; and

(b) In the case of print and radio advertisements, are inserted or run, as the case may be, in newspapers and publications or on radio stations that best target the likely clientele and customers of the Business.

(c) Use and promote the name “Bella Vista”
16.3
The Sub-Lessee shall meet the costs of its own marketing strategies, advertisements and promotions and in placing any advertisement with the media shall do so in its own name to the end and intent that all recourse for the cost of the advertisement or promotion is met by the Sub-Lessee.

16.4
The Sub-Lessee shall not undertake any other marketing strategy, advertisement or promotion for the Business without having first obtained the written approval of the Sub-Lessor such approval shall not be unreasonably or arbitrarily withheld in the case a marketing strategy, advertisement or promotion of the Business which in the opinion of the Sub-Lessor will not have any adverse effect on the operation of other Bella Vista Motel Businesses.

17.
Advisory Services

17.1
The Sub-Lessor shall provide, as and to the extent required in the Sub-Lessor’s judgment, a continuing Advisory Service which may include consultation on promotional business or operation problems and analysis of the Sub-Lessee’s service, sales, marketing and financial data.  Such Advisory Service may be provided in conjunction with the advice of the Motelier’s Council.  Upon the request of the Sub-Lessee the Sub-Lessor will provide additional consultation and assistance on a fee basis by appointment only.  This would be outside the boundaries of the normal Advisory Services and all parties would confirm this in writing.

18.
Exclusive Territory

18.1 The Sub-Lessor shall not without the prior written consent of the Sub-Lessee conduct or permit to be conducted a business in competition with the Sub-Lessee in the sub-Lessee’s territory except in the event of:

(a) Termination of the Sub-Lease; or

(b) Determination by the Sub-Lessor that existing demographic data or actual comparative experience or other reasonably based financial data indicates there is an opportunity for an additional Bella Vista Motel Business in the territory without detracting from the business conducted by the Sub-Lessee.

18.2
(a) 
The Sub-Lessor shall not proceed to conduct or permit to be conducted a Bella Vista Motel Business in the Sub-Lessee’s territory pursuant to paragraph 18.1 without first having offered such business to the Sub-Lessee by written notice to the Sub-Lessee;

(b)
Unless such offer is accepted in writing by the Sub-Lessee within 21 days from receipt of the Sub-Lessor’s offer the offer will be deemed to be declined and the Sub-Lessor will be free to conduct or permit to be conducted the business as it may desire.

(c) The price at which the Sub-Lessor must offer such business to the Sub-Lessee will be a sum no greater than and upon conditions no less advantageous than the Sub-Lessor would offer the Business to any other persons.  If the offer is declined by the Sub-Lessee the Sub-Lessor shall not sell or offer the business to any other person at a lower price or upon conditions more advantageous without first re-offering the business to the Sub-Lessee at such lower price upon such conditions.

19.
Restraint on Competition

19.1
The Sub-Lessee covenants that it shall not for the period of 2 years following the expiration or termination of the Sub-Lease (or any period in renewal or extension of it) or the assignment of the sub-lease or further sub-letting of the premises directly or indirectly carry on or be interested either alone or in partnership with, or as manager, agent, director, shareholder or employee of any other person in any business similar to the Business in the Sub-Lessee’s territory.

MOTELIER’S COUNCIL

20.
Formation & Governance

20.1
The Sub-lessor shall organise the Motelier’s Council and convene meetings to better promote and further the interest of all  Bella Vista Motel Businesses in New Zealand.

20.2
For as long as the Sub-Lessee is operating the Business pursuant to the Sub-Lease, the Sub-Lessee shall become and remain a member of the  Motelier’s Council.

20.3
Each member of the Motelier’s Council shall have one vote and the Motelier’s Council will be governed by the vote of two-thirds of the members present at a duly convened meeting at which a quorum of at least two-thirds of the members are present.  The Motelier’s Council shall meet as directed by the Sub-Lessor but in no event less than two occasions in each calendar year and meetings may be conducted by means of telephone conference call or audio visual link.

20.4
The Sub-Lessor shall not be a member of the Motelier’s Council and shall not be counted in determining a quorum but otherwise shall attend all meetings.

21.
Financial Contributions
21.1
The Sub-Lessee shall make financial contributions to the Motelier’s Council in the amounts and at the time determined by Motelier’s Council.

21.2
If the Sub-Lessee defaults in payment of such financial contributions then the Sub-Lessee shall pay on demand interest at the default rate on the moneys unpaid from the due date for payment down to the date of payment.

22.
Marketing Strategies Advertising and Promotion

22.1
The Sub-Lessor will submit all proposed marketing strategies, advertising and promotions to the Motelier’s Council for its consideration and approval.  In approving any such proposed marketing strategies, advertising and promotions the Motelier’s Council may determine that every member make a financial contribution towards the cost of such marketing strategies, advertising and promotions.

23.
Group Purchasing

23.1
The Motelier’s Council may on behalf of its members or some of them organise group purchasing schemes for goods and services and other consumables ordinarily part of the operation of the business.

24.
Rule Changes

24.1
Where the Sub-Lessor proposes to vary amend or add to these Rules it shall first provide written details to all members of the Motelier’s Council.

24.2
No change of rules as proposed by the Sub-Lessor shall be effective unless supported by a resolution of the Motelier’s Council passed at a meeting of the said Motelier’s Council called for such purpose and of which the Sub-Lessor has given fourteen (14) days written notice to all members.

DISPUTE RESOLUTION
25.
Mediation

Where there is a dispute and difference between the Sub-Lessor and the Sub-Lessee as to the proper interpretation or application of the terms of these Rules and Regulations or any matter arising out of them, the parties shall endeavour to resolve such dispute by mediation in accordance with the procedure set out in this paragraph 25.
26.
Mediation Notice

26.1
Either party may by delivering a mediation notice to the other party, require any dispute or difference between the parties be referred to mediation.  A mediation notice shall set out the nature of the dispute or difference, but need not detail the background or the party’s position in relation to the dispute or difference.

26.2
A mediation notice shall not derogate from the obligation of the parties to seek resolution of the dispute or difference by consultation and negotiation.

27.
Mediator

27.1
If the parties are unable to agree within 7 days of the giving of the mediation notice upon a suitable person to act as mediator, either party may require the President of the New Zealand Law Society to nominate a suitable person to act as mediator.

27.2 The parties shall within 5 days of agreement or nomination, appoint the agreed or nominated person as mediator to consult with the parties and assist the parties to reach agreement in respect of the dispute.

27.3 The mediator shall, in consultation with the parties, settle a timetable and the procedures to be adopted during mediation.  The decision of the mediator on any such timetable matter shall be binding on the parties, and in particular, the mediator shall be entitled to call any meeting between the parties at such times and places as the mediator considers appropriate.

27.4
The parties shall attend all meetings called by the mediator and at such meetings shall conduct their negotiations in good faith, and shall use their best endeavours to reach an agreed solution which is acceptable to both parties.  While the parties may, if they wish, have the assistance of legal counsel in such negotiations, all proceedings of the mediation shall be conducted on a “without prejudice” basis in that nothing that transpires during the course of the negotiation (other than any settlement agreement) is intended or shall affect the rights or prejudice the position of the parties to the dispute or in any subsequent adjudication, arbitration or legal proceedings of any kind.

28.
Costs

28.1
All costs incurred in respect of the mediation, including the mediator’s fees and incidental expenses (but not any legal fees incurred by either party) shall be borne equally by the parties, who shall be jointly and severally liable to the mediator in respect thereof.  This paragraph confers benefits or rights on the mediator and such benefits and rights shall for the purposes of Section 4 of the Contracts Privity Act 1982 be enforceable.

29.
Other Remedies

29.1
If a dispute remains unresolved 28 days after the appointment of the mediator either party may pursue any other remedy available to it.

29.2
For the avoidance of doubt, nothing herein shall prevent either party from seeking interlocutory relief.

